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MIDWAY IRRIGATION COMPANY 
FOREIGN WATER BUY-IN AGREEMENT 

 
This Foreign Water Buy-In Agreement is entered into this ______ day of __________, 

2020, by and between Charles Vaughn Heath, his successors and assigns (“Heath”), and Midway 
Irrigation Company, Inc., (“MIC” or “Midway Irrigation”) a Utah non-profit corporation.  

RECITALS 

WHEREAS, Midway Irrigation Company is the owner and operator of an irrigation 
system in Midway City, Wasatch County, Utah, consisting of ditches, pipelines, water sources 
and related facilities (the “Irrigation System”); and  

WHEREAS, Midway Irrigation Company has historically only delivered water rights 
held by the Company through its irrigation system, and has required those desiring to deliver 
“Foreign Water” (i.e. water that has not historically been delivered through the MIC system) to 
pay a buy-in to MIC to compensate the Company for the percentage of capacity the Foreign 
Water will use in the system, and to also deed the water rights to MIC in exchange for Class F 
(Foreign Water) shares; and  

WHEREAS, Heath desires to buy-in to the MIC irrigation system by deeding up to 100 
acre feet of water represented by 100 Class B shares and 30 Class D shares in the New 
Washington Irrigation Company, represented by certificate numbers 424, 425, 426, and 427 (a 
copy of which is attached as Exhibit A), in exchange for up to 33.33 shares of Class F stock in 
the Company, and paying a “Buy-In” fee; and   

WHEREAS, the Parties desire to set forth the terms and conditions of the Buy-In. 

THEREFORE, for good and valuable consideration, the sufficiency of which is 
acknowledged, the Parties agree as follows: 

       AGREEMENT 

1. This Agreement is entered into in accordance with Article 26 of the Midway 
Irrigation Company By-laws, last revised on January 5, 2019.  A copy of Article 26 of the 
Bylaws is attached as Exhibit A.    

 2.    In accordance with Article 26 of the Corporate By-laws, Heath agrees to “Buy-In” 
to the Midway Irrigation Company subject to the following terms: 
 

A. At the time of the execution of this Agreement (“Closing”) Heath shall 
provide MIC the following: 

  
i. Executed Change Application:  Heath shall provide MIC with an 

executed Change Application for the State Engineer for up to 100  acre 
feet of water represented by 100 Class B shares and 30 Class D shares 
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in the New Washington Irrigation Company, represented by certificate 
numbers 424, 425, 426, and 427 in the form attached as Exhibit C. 
  

B. Within five days of receiving approval from the State Engineer of the 
Change Application referenced in Exhibit C, Heath shall provide MIC with 
the following:   

 
i. Washington Irrigation Company Stock Transfer:  Heath shall 

provide 100 Class B shares and 30 Class D shares in the New 
Washington Irrigation Company issued in the name of Midway 
Irrigation Company; and 

  
ii. Buy-In Payment:  Heath shall pay to Midway Irrigation 

Company in immediately available funds the “Buy-In Amount” 
which shall be calculated as follows:  

 
a. The parties stipulate to a Company valuation of 

$30,000,000.00.  The Company currently has 
3499 shares at three acre feet per share.  This is 
a total of 10,497 acre feet in the system. 

   
b. For purposes of example, if Heath brings in 66 

acre feet of Foreign Water, it would represent 
.0063% of the total capacity of the system (66 
divided by 10,497 = .0063%).  The value of this 
capacity in the system is $189,000.00 
($30,000,000 times .0063% = $189,000).  

 
c. The Buy-In Amount will be adjusted based on 

the above formula and number of acre feet that 
the State Engineer approves in the Change 
Application and that Heath actually brings into 
the Company.  

   
iii. Upon receipt of the approved Change Application, the stock 

certificates issued in the name of Midway Irrigation Company 
and the Buy-In Payment, MIC shall issue Heath up to 33.33 
shares of Class F stock in Midway Irrigation Company.  

  
iv. Upon receipt of the Class F shares, Heath shall become a 

shareholder of MIC and shall have those rights and obligations 
as set forth in the Company By-laws, and more specifically 
Articles 25 and 26 of the By-laws. The water represented by 
the Class F shares shall only be used for irrigation purposes.  
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v. Heath acknowledges that he has read the Company By-laws, 
understands that Class F shares are subject to on-going annual 
assessments to maintain the irrigation system, and do not have 
voting rights in the Company. 

   
vi. The parties acknowledge that the Foreign Water Rights shall be 

received into the System at the River Ditch turn-out and shall 
be delivered to the property commonly known as the Mountain 
Spa subdivision for secondary water purposes. Meters shall be 
installed on every residential unit, as well as on any secondary 
irrigation so that MIC can verify the amount of water delivered 
to the subdivision.  

 
vii. Payment of on-going assessment to Washington Irrigation 

Company:  Heath acknowledges that Water Right 55-12250 is 
based on shares in the New Washington Irrigation Company, 
and that these shares have an on-going annual assessment to 
New Washington Irrigation Company.  In order to cover the 
payment of these on-going assessments, Heath shall include on 
the deed of each recorded lot in the Mountain Spa subdivision, 
the following plat note:  “70 acre feet1 of water delivered to the 
Mountain Spa subdivision is based on water received from 
Washington Irrigation Company in Kamas, which is considered 
Foreign Water to the Midway Irrigation Company system and 
is represented by Class F (foreign water) shares.  This water 
has an on-going assessment from Washington Irrigation 
Company that shall be paid by the Homeowners annually.  The 
Developer has turned these Class F shares into Midway City as 
part of the development process, who now owns them.  
Midway City will forward the assessment from Washington 
Irrigation Company to the Homeowners within the Mountain 
Spa subdivision upon receipt, and the Homeowners shall 
submit payment of the assessment to Midway City within 30 
days of receipt.  Those buying into the Mountain Spa 
subdivision acknowledge that irrigation water represented by 
Class F will be more expensive than water based on Midway 
Irrigation Company primary shares and agree to pay for the 
same through assessments levied by Midway City.”  This same 
language shall be included in the CC&R’s recorded against the 
Mountain Spa subdivision.    

 
viii. State Engineer Approval: Heath has read and understands the 

requirements of paragraph 6 in Article 26 of the Bylaws, that 
requires State Engineer Approval authorizing the change of 

 
1 This will be edited to represent the amount of acre feet actually brought into the Company.  
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diversion, changing the type of use (if necessary), and/or 
changing the quantity of use necessary for the proposed 
development.  

 
C. Necessary Infrastructure to Deliver the Foreign Water:  Heath acknowledges 

that MIC does not have sufficient pressure in its system to deliver the Foreign 
Water to the Mountain Spa Subdivision, and that Heath will be required to 
install a pump on its property to assure there is sufficient pressure to deliver 
the water being delivered.  At the time of closing Heath shall provide MIC 
with engineered drawings of the pump/pump house it will install to provide 
sufficient pressure to the Mountain Spa system.  Heath shall be solely 
responsible for all costs associated to install the pump/pump house.  MIC shall 
have the right, within 90 days of receipt of the plans, to propose to increase 
the size of the pump/pump house to benefit the entire system.  Any upgrades 
beyond those proposed by Heath for the needs of his own project shall be paid 
by MIC.  If the project becomes a joint effort, the parties agree to work 
together in good faith to get the pump/pump house installed.  

 
3.   Baum Water:   The parties acknowledge that Heath is also the owner of the 

following Water Rights: 55-9664, 55-11237, and 55-11997 (Baum Water).  Heath agrees that he 
shall submit, at the same time as the Change Application referenced in this Agreement, a Change 
Application on the Baum Water, seeking to have its point of diversion changed to the River 
Ditch so that it can be used in MIC’s system.  The parties agree that whatever portion of the 
Baum Water the State Engineer approves to be moved into the MIC system will replace the same 
portion represented by shares in the New Washington Irrigation Company.  The Parties agree 
that the Baum Water is more advantageous to MIC because it does not include the annual 
assessment from the New Washington Irrigation Company and as such, the Parties agree to 
maximize the amount of water (up to 100 acre feet) from the Baum Water approved by the State 
Engineer. Acceptance of either the Baum Water or the shares from the New Washington 
Irrigation Company does not alter the amounts that will need to be paid as a Company buy-in as 
set forth in paragraph B(ii) above.  

4. Extra 30 acre feet.  The Parties acknowledge that it is Heath’s intent to develop 
the Mountain Spa in two separate phases, and that phase one only requires 70 acre feet of water.  
The Parties agree to allow Heath to include 30 additional acre feet of water in the Change 
Application which shall be used for the sole purpose of meeting the water needs of the Mountain 
Spa.  The Parties agree that any portion of the proposed 100 acre feet included in the Change 
Application that is approved by the State Engineer shall be restricted in perpetuity for use solely 
on or within the parcel known as the Mountain Spa.  Heath agrees that any portion of the 100 
acre feet that cannot be used on the Mountain Spa will be forever restricted from use on any 
other property within MIC’s service area, and that MIC is only willing to allow Foreign Water to 
be introduced into its system with the agreement and restriction that the water brought in is used 
on a particular project, which in this case is the Mountain Spa.   

5.  Representations and Warranties of Heath:  Heath represents and warrants the 
following: 
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A. Heath is the sole owner of 100 acre feet of water represented by 100 Class 
B shares and 30 Class D shares in the New Washington Irrigation 
Company, represented by certificate numbers 424, 425, 426, and 427, and 
that these shares are unencumbered and have been put to beneficial use in 
their entirety. If, at any point, the State Engineer determines, through 
adjudication or otherwise, that the water right has not been put to 
beneficial use, whatever portion is forfeited shall have a corresponding 
loss of Class F shares in the Company. 

B. Heath acknowledges that Water Right 55-12250 is based on shares in the 
Washington Irrigation Company, and that these shares have an on-going 
annual assessment to Washington Irrigation Company.  Heath represents 
that all assessments have been paid on the 100 Class B shares and 30 Class 
D shares of the New Washington Irrigation Company.  

C. Heath is the sole owner of Water Rights 55-9664, 55-11237, and 55-11997 
(Baum Water), and warrants the Baum Water is unencumbered and have 
been put to beneficial use in their entirety. If, at any point, the State 
Engineer determines, through adjudication or otherwise, that any portion 
of the Baum Water has not been put to beneficial use, whatever portion is 
forfeited shall have a corresponding loss of Class F shares in the 
Company. 

6. Retention of Rights Under Utah Code Ann. § 73-1-7.  This agreement is entered 
into in accordance with the provisions of Utah Code Ann. § 73-1-7, the terms of which are 
adopted in their entirety herein by reference.  By entering into this agreement, none of the rights 
granted by § 73-1-7 to MIC shall be deemed to be waived or restricted in any way. 

7. Acknowledgement of Irrigation System Ownership:  Heath acknowledges that 
Midway Irrigation Company owns and operates the Irrigation System, and that he has no right, 
absent this Agreement, to transport or convey Foreign Water Rights through the Irrigation 
System.  

8. Term and Termination:  This Buy-In Agreement, once consummated, shall have 
no termination date, and shall inure to the benefit of both parties successors and assigns in 
perpetuity.  
 
 9. This Agreement contains all of the terms between the Parties.  No oral 
representations or promises exist that are not set forth in this Agreement.  
 

10. Heath specifically agrees and acknowledges that the Irrigation System is a normal 
irrigation system, subject to all manner of maintenance and operational issues common with 
irrigation systems in Utah.  The Irrigation System shall be operated by MIC in a manner 
consistent with the operation of other similar systems owned by the Company.  The Company 
does not guarantee that there will be water in the Irrigation System for any particular period of 
any particular year.  Further, the Company shall not incur any liability as a result of their normal 
operation of the Irrigation System.   
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 EXECUTED as of the date first hereinabove written. 
 
 
      CHARLES VAUGHN HEATH 
 
      ____________________________ 
       
       
STATE OF UTAH   ) 
    :ss 
COUNTY OF WASATCH ) 
 
 

SUBSCRIBED AND SWORN TO (or affirmed) before me this ______ day of 
___________, 2020, by Charles Vaughn Heath.  

 
     ___________________________________ 
     NOTARY PUBLIC  

 
 
      MIDWAY IRRIGATION COMPANY 
 
      ________________________ 
      Steve Farrell, President 
      Midway Irrigation Company 

 
 STATE OF UTAH  ) 
     :ss 

 COUNTY OF WASATCH ) 
 

 
SUBSCRIBED AND SWORN TO (or affirmed) before me this ______ day of 

_______________, 2020, by Steve Farrell, President of Midway Irrigation Company.  

 
      ___________________________ 
      NOTARY PUBLIC 


