
Midway City Council 
17 January 2023 
Regular Meeting 

 
 
 
 

Appeal of Administrative Decision 
/ 55 South Center Project 





 
 
Daniel Dansie 
50 E. South Temple, Suite 400 
Salt Lake City, UT 84111  
ddansie@kmclaw.com 
801.321.4839 

 
4887-6499-4114.v1 

December 8, 2022 
 

Via Hand Delivery, U.S. Mail and Email 
 
Midway City Council 
Celeste Johnson, Mayor 
160 W. Main Street 
Midway, Utah 84049 
cjohnson@midwaycityut.org 
 
Midway City Planning & Zoning 
Michael Henke, City Planning Administrator 
75 N. 200 W.  
P.O. Box 277 
Midway, Utah 84049 
mhenke@midwaycityut.org  
 

Re:  Notice of Appeal Regarding  
Development Application 

Mayor Johnson and Mr. Henke: 
 

This law firm represents Alpine Development, LLC (“Applicant”) and its principal, Glen 
Lent, and Calvin and Stephanie Collins (collectively, “Owner”). As you know, on October 27, 
2022, Applicant submitted to Midway City (“City”) a development application for a conditional 
use permit (“Application”) with respect to real property owned by Owner which is located at 55 
S. Center Street, Midway, Utah (“Property”). 

 
On November 9, 2022, the City’s Planning Administrator, Michael Henke 

(“Administrator”), sent an email (“Denial Notice”) to Mr. Lent. The Denial Notice stated that 
after reviewing the Application, the Administrator had determined “that the [A]pplication does not 
comply with code requirements.” The Midway City Code (“City Code”) clearly states that an 
application for a conditional use is to go before the City’s planning commission (“Planning 
Commission”) at the “next available regular meeting” after an application is filed. City Code 
Section 16.26.120(B). Despite the clear language of the City Code requiring that the Application 
go before the Planning Commission, the Denial Notice states that “we are unable to place your 
proposal on any agendas until it does comply with code requirements.” The Administrator’s denial 
of the Application was improper and this communication constitutes the notice of appeal to the 
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Midway City Council (“City Council”), as contemplated by Section 16.26.060(4) of the Midway 
City Code (“City Code”).1  

 
1. Background. 

 
The Property has a zoning designation of C-2 (“Zone”), a commercial zone. Mixed use 

structures are a conditional use in the Zone, as shown in the table of uses at Section 16.05.020(B). 
As defined in Section 16.02, the term “mixed use” means: “A development in the commercial zone 
that blends a combination of residential and commercial uses where structural functions are 
physically and functionally integrated and provide a stronger neighborhood character and more 
compact development.”  

 
The Application was submitted on a form prepared by the City. A true and correct copy of 

the application is enclosed herewith as Exhibit A. The Application requests approval for the 
following mixed-use project (“Project”): 

 
A mixed-use building in front along Center Street containing commercial office 
space on the ground floor, a full-time residence on the top, and three short-term 
rental townhomes in back. 

 
In addition to the Application, Applicant provided renderings of a proposed site plan for 

the Project and proposed floor plans and elevations for the Project (collectively, the 
“Renderings”). A true and correct copy of the Renderings is enclosed herewith as Exhibit B.   
 

Applicant delivered the Application and the associated materials to the City and paid all 
the applicable fees on October 27, 2022. A true and correct copy of a Midway City Receipt 
(“Receipt”) is enclosed herewith as Exhibit C. 
 

2. City’s Bases for Denial. 
 

The Denial Notice, a true and correct copy of which is attached hereto as Exhibit D, 
identifies two reasons for denying the Application. The basis for denial is the City’s assertion that 
the Application requests approval for four (4) dwelling units. The second basis for denial is the 
City’s assertion that short-term rental units may not include kitchens and/or laundry facilities.  
 

3. The Administrator Lacked Authority to Deny the Application. 
 

As noted above, the Application is required to go before the Planning Commission “at its 
next available meeting.” City Code Section 16.26.120(B). At such a meeting, “the Planning 
Commission shall recommend the granting or denying of the conditional use permit based on 
standards set forth in this section.” Id. (Emphasis Added.) Following the Planning 

 
1 To the extent the Denial Notice is not, in fact, a denial of the Application, then this communication 
should be construed as a request under Utah Code § 10-9a-509.5(2)(b) that the City take final 
action on the Application. 
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Commission’s recommendation, a conditional use application goes before the City Council for 
final decision. Id. There is no mechanism in the City Code for the Administrator to preemptively 
deny a conditional use application. Thus, the Administrator lacked authority to deny the 
Application or otherwise prevent the Application from proceeding to the Planning Commission as 
required under City Code Section 16.26.120. 

 
4. The Application was Vested on October 27, 2022. 
 
An initial matter is whether the Applicant’s rights are “vested,” and if so, when did they 

vest. The Denial Notice states that “[t]he application will not be considered vested until it complies 
with code requirements.” Despite the Administrator’s assertion that the City did not consider the 
Application to be vested, the Application was, in fact, vested on October 27, 2022.  

 
Under Utah Code § 10-9a-509(1)(a)(i), a development is application is “vested” on the date 

when a complete application is submitted and fees are paid. “A land use application is considered 
submitted and complete when the applicant provides the application in a form that complies with 
the requirements of applicable ordinances and pays all applicable fees.” Utah Code § 10-9a-
509(1)(c). Here, the Application was submitted on a form prepared by the City and the Applicant 
paid all the applicable fees. See Exhibit A, Exhibit B, and Exhibit C.   

 
In claiming the application is not vested, the Denial Notice appears to conflate the 

Administrator’s substantive assessment—based on his review of the merits of the application—
that the “application does not comply with code requirements” with the procedural process (under 
Utah Code § 10-9a-509(1)(c)) for submitting an application “in a form” that complies with the 
municipality’s codes. 

 
Utah law makes it clear that the evaluation of a development application is a two-step 

process. First, a municipality evaluates an application to determine whether it “is complete for the 
purposes of subsequent, substantive land use authority review.” Utah Code § 10-9a-509.5(1)(a). 
Second, a municipality “substantively review[s] a complete application” in order to approve or 
deny the application. Utah Code § 10-9a-509.5(2)(a). The Administrator appears to think his 
assessment that the Application does not substantively comply with the City Code somehow 
means the Application was not in a form consistent with the City Code.  In this case, the Denial 
Notice did not allege that the Application was incomplete or that the form of the Application did 
not comply with Midway’s codes. Indeed, the Application was on a form actually provided by the 
City. The fact that the Administrator conducted a substantive review of the Application supports 
the conclusion that the Applicant’s rights under the Application were vested on October 27, 2022. 
For the administrator to be able to conduct the substantive review of the Application, he had to—
at least implicitly—make a determination that the application was complete, and therefore that the 
Applicant’s rights had vested.  

 
5. The Project Includes Only One (1) Dwelling Unit. 

 
The City Code only allows one (1) residential unit on a mixed-use development, such as 

the Project, which is less than one (1) acre. City Code 16.05.030(I)(1)(b). The Administrator 
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erroneously construed the Application as seeking approval for four (4) dwelling units. The 
Application itself states that it is seeking approval for “a full-time residence on top, and three 
short-term rental townhomes in the back.” See Exhibit A (emphasis added). 

Only the “full-time residence” qualifies as a dwelling unit. Section 16.02 of the City Code 
contains the following definition for the term dwelling unit:  

Dwelling Unit. Any building, structure or portion thereof which is occupied as, or designed 
or intended for occupancy as, a residence by one or more families, and any vacant land 
which is offered for sale or lease for the construction or location thereon of any such 
building, structure, or portion thereof. 

(Emphasis added.)  

In this case, the Application clearly states that three (3) of the units are intended to be 
“short-term rental townhomes.” Because they are not intended for occupancy as a residence, the 
three (3) units in the back do not meet the City Code’s definition of dwelling unit. Indeed, in the 
very next sentence, the Denial Notice acknowledges that the three (3) units in back are “short-term 
rental units.” Short-term lodging facilities are a permitted use in the Zone. See City Code 
16.05.020(B). Thus, the Project does not violate the City Code and there is no basis to deny the 
Application based on number of dwelling units.2 

6. The Application was Vested Before any Change to the City Code Prohibiting 
Kitchens in Short-Term Rental Units. 

 
The Administrator cites to City Code Section 16.13.070 claiming that “short-term rental 

units may not include kitchens and/or laundry facilities.” That section was recently amended and 
recodified. A true and correct copy of Midway City ordinance 2022-27 (“Ordinance”), which 
amended Section 16.13.070, is attached hereto as Exhibit E. The Ordinance was approved by the 
City Council on October 4, 2022. Importantly, however, the Ordinance did not take effect 
immediately. Rather, the Ordinance specifically states that it would “take effect upon publication 
as required by law.” See Exhibit E (emphasis added).  

 
According to the “Certificate of Passage, Posting, and Publication,” attached to the 

Ordinance, “The ordinance became effective on 2 November 2022 upon publication.” Thus, the 
City concedes that the provisions of the Ordinance prohibiting kitchens and laundry facilities in 
short-term rentals were not in effect when the Applicant’s rights vested on October 27, 2022.   
 

7. Under the Prior Code, Kitchens and Laundry Facilities Were Allowed. 
 

Kitchens and laundry facilities were not prohibited in short-term rental units under the prior 
version of the City Code. In fact, the City specifically intended to change that fact by passing the 

 
2 As noted below, the City could require additional conditions to be placed on the Project—for 
example a deed restriction—to ensure and confirm that the three (3) short-term rental townhome 
units in back are not used as dwelling units. 
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Ordinance. The Staff Report for the Ordinance, attached hereto as Exhibit F, explicitly notes that 
the prior City Code did not prohibit kitchens and laundry units in short-term rentals in the Zone. 
The Staff Report states:  

 
In the C-2 and C-3 zones, mixed use is permitted as a conditional use and allows for one 
residence per acre along with any permitted commercial uses. One of the permitted uses 
is short-term lodging facilities. This allows for a residence to be built on a parcel along 
with any type of short-term lodging facility that could include a hotel, motel, transient 
rental unit, (VRBO, AIRBNB, etc.). Potential land buyers have inquired if transient rental 
units could be built with kitchens and laundry facilities. The code is currently silent 
regarding laundry facilities, but it does regulate when kitchens are allowed, though the 
current code is almost unusable with the current language.    

 
(Emphasis added.) Thus, by the City’s own admission, the prior version of the City Code did not 
provide a basis to prohibit kitchens or laundry facilities in short-term rentals in the C-2 Zone. The 
Administrator erred in using that as a reason to deny the Application. 
 

8. Conditional Uses Must be Approved Unless No Conditions Could Mitigate 
Anticipated Harms. 

 
The City cannot deny a development application seeking approval of a conditional use 

without adequate cause. In fact, a conditional use, such as that contemplated by the Application, 
must be approved “if reasonable conditions are proposed, or can be imposed, to mitigate the 
reasonable anticipated detrimental effects of the proposed use in accordance with applicable 
standards.” Utah Code § 10-9a-507(2)(a)(i); see also City Code Section 16.26.120. 

 
In this case, the City has the right to identify and impose reasonable and tailored conditions 

on the Project. However, the Denial Notice does identify any harms which must be mitigated with 
conditions. Further, the Denial Notice does not assert that the City would not be able to fashion 
conditions to mitigate any such anticipated detrimental effects of the Project. Because the City (a) 
has not identified any specific harms associated with the Project, and (b) conditions could 
reasonably be imposed to address such harms if they were identified, the Application must be 
approved.   
 

9. Conclusion. 
 
The Application was vested on October 27, 2022. The Application only seeks approval for 

one (1) residential unit. The other units are short-term rental units, a permissible use in the Zone. 
The changes to the City Code which address kitchens and laundry facilities were not in effect when 
Applicant’s rights under the Application vested. For these reasons, the Denial Notice was improper 
and should be reversed. The Application should be placed on the Planning Commission’s agenda 
for consideration under City Code Section 16.26.120. 

 
Please contact me with any further questions regarding this matter.  
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Best regards,  
 
      KIRTON | MCCONKIE 

                                                                    
      Daniel Dansie 
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5 5  S o u t h  C e n t e r

The current building is replaced with a new 
mixed-use building that accommodates a retail 
space and four residential units; one flat located 
on the second floor above the retail space and 
three townhouses located behind. A shared surface 
parking located at the rear serves for the retail and 
residential flat. Townhouses are served by their 
own double-car garages.

Retail Space: 1,192 s.f. 

Residential Flat: 1,128 s.f.
2 Bedrooms, 2 baths, balcony and terrace.
1,104 s.f. upper floor, 24 s.f. ground floor entrance.

Townhouse: 1,480 s.f. (excludes basement)
2 Bedrooms, 3 baths (excludes basement bath)
loft space, porch facing north, 
second floor balconies facing south,
high ceiling over dining, basement (540 s.f.)

Parking Provided:
Townhouse garages:	 6 spaces
Surface parking:	 9 spaces
      Total:	 15 spaces
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From: Michael Henke
To: Glen K. Lent
Subject: Application for Conditional Use Permit
Date: Wednesday, November 9, 2022 12:27:08 PM
Attachments: image001.png

Glen,

I hope all is well. I have reviewed your Conditional Use Permit application for a mixed-use
development at 55 South Center Street and found that the application does not comply with code
requirements. Mixed-use developments on parcels less than 1 acre are allowed one dwelling unit
(Section 16.5.3.H). The application is for four dwelling units and therefore does not comply with the
code. Further, short-term rental units may not include kitchens and/or laundry facilities (Section
16.13.7). The application will not be considered vested until it complies with code requirements.
Also, we are unable to place your proposal on any agendas until it does comply with code
requirements.

I’m happy to meet with you and discuss options on how to move forward. Please let me know if you
have a time next week that we can meet.

Also, please let me know if you have any questions.

Thanks,

Michael

photograph

Michael Henke, MPA, AICP
City Planning Administrator

H: Mon-Thurs 7:30-5:30
P: 435-654-3223 ext 105
E: mhenke@midwaycityut.org

75 N 100 W – P.O. Box 277
Midway, UT 84049

www.midwaycityut.org

mailto:mhenke@midwaycityut.org
mailto:glen@alpine-development.com
mailto:mhenke@midwaycityut.org
https://protect-us.mimecast.com/s/pzr5CADQMVuAMzvfGaaKV?domain=midwaycityut.org
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Regular Meeting 

Ordinance 2022-27 / 
Kitchen Units in Motels and Hotels 
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ORDINANCE 
2022-27 

 
AN ORDINANCE TO AMEND SECTION 16.13.070(C) OF 
THE MIDWAY CITY LAND USE CODE TO CLARIFY IF, 
AND UNDER WHAT CIRCUMSTANCES, KITCHENS AND 
LAUNDRIES ARE ALLOWED IN RENTALS, MOTELS, 
AND HOTELS. 
  

WHEREAS, pursuant to Utah Code Section 10-9a-509 the Midway City Council may 
formally initiate proceedings to amend city ordinances; and  

 
WHEREAS, the Midway City Council and City Staff have recently discussed the need to 

clarify if, and under what circumstances, kitchens and laundries are allowed in rental units, 
motels, and hotels ; and 
 

WHEREAS, the current section of the code dates back to 1977 and it is difficult to 
interpret how it applies to the current land use code; and  

 
WHEREAS, Midway City Staff are receiving an ever-increasing number of inquiries 

about creating rental units that include kitchens and laundry facilities; and 
 
WHEREAS, the Midway City Council desires to amend Section 16.13.070 to address 

these concerns. 
 

NOW THEREFORE, be it ordained by the City Council of Midway City, Utah, as 
follows: 
 
Section 16.13.070 shall be amended to read as follows: 
 

Kitchen and laundry facilities for individual short-term rental units (hotels, motels, 
Airbnb, VRBO, etc.) are not allowed in the C-2 and C-3 zones except for a 
residence that has been approved by the Land Use Authority as part of a mixed-use 
development and any dwellings that are legal nonconforming. Short-term rental 
units may include a wetbar (sink, fridge, dishwasher, and microwave but does not 
include a stove or an oven). 
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This ordinance shall take effect upon publication as required by law. 

PASSED AND ADOPTED by the City Council of Midway City, Wasatch County, Utah 
this ____ day of _____________, 2022. 

AYE  NAY 

Council Member Steve Dougherty 

Council Member Jeff Drury 

Council Member Lisa Orme 

Council Member Kevin Payne  

Council Member JC Simonsen  

APPROVED: 

______________________ 
Celeste Johnson, Mayor 

ATTEST: APPROVED AS TO FORM: 

______________________ __________________________ 
Brad Wilson, City Recorder Corbin Gordon, City Attorney 

(SEAL) 
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